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Austria Model BIT 2008

Introduction by Christina Knahr*

I. The Development of Austrian BIT Practice

The Austrian Model BIT 2008 is the latest model text which is currently used as a 
basis for the negotiation of bilateral investment treaties. It was adopted by the Austrian 
government in January 2008. The current content, however, is not completely new. 
Rather, it is the result of gradual development of Austrian practice since the 1980s, 
when the fi rst wave of BITs was concluded. Among the fi rst BITs signed were those 
with China and Malaysia. 

The OECD negotiations on a Multilateral Agreement on Investments (MAI), from 
1996 to 1998, did not result in the envisaged successful conclusion. Subsequently, 
OECD members, among them Austria, reverted to bilateral negotiations, leading to a 
substantive increase in the number of agreements worldwide. In 1997/1998, a model 
treaty was agreed upon in Austria which introduced new provisions, e.g. on transparen-
cy, concerning transfers, and a denial of benefi ts clause, and which have subsequently 
been included in Austrian BITs. During the 1990s, Austria signed more than 20 BITs. 

Since 2000, over 30 further BITs were concluded. “Third generation” BITs are still 
negotiated to date although the changes of the Lisbon Treaty are generally considered 
to deprive Member States of their power to enter into BITs governing foreign direct 
investment. Like other EU Member States, Austria has nevertheless continued to 
conclude BITs after the entry into force of the Lisbon Treaty in December 2009, 
apparently on the basis of an informal consent by the European Commission. Further, 
the current Austrian BIT policy is affected by the judgment rendered by the ECJ 
against Austria and Sweden in March 2009 concerning EC Treaty incompatibilities 
of certain transfer rules in some Austrian BITs.1 Following this judgment, Austria has 
asked all countries mentioned in the ECJ judgment to renegotiate the respective BITs 
on the basis of the 2008 Model BIT. Most recently, in early 2010, BITs were signed 
with Kazakhstan and Kosovo.

* Dr. Christina Knahr, MPA (Harvard) is a Post-Doctoral Researcher at the Department of 
European, International and Comparative Law at the University of Vienna, Austria. She 
may be contacted at christina.knahr@univie.ac.at.

1 Case C-205/06, Commission of the European Communities v. Republic of Austria, 2009 
ECR I-01301. 
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II. Content of the Current Model Text

The Austrian Model BIT 2008 consists of a Preamble and three Chapters. Chapter 
One, entitled “General Provisions”, contains provisions regularly found in BITs, 
including defi nitions of investor and investment, admission of investments, standards 
of treatment of foreign investors, expropriation, and transfers. Chapter Two, entitled 
“Dispute Settlement”, provides for the settlement of disputes between an investor 
and a Contracting Party and between the Contracting Parties. Finally, Chapter Three, 
entitled “Final Provisions”, contains provisions concerning the scope and application 
of the Agreement as well as the entry into force and duration of the Agreement.

Notably, the Preamble of the new Austrian Model BIT of 2008 is considerably 
more comprehensive than that found in earlier treaties. In addition to the intention to 
promote greater economic cooperation between the Contracting Parties it also refers to 
obligations concerning the respect for human rights and responsibilities of corporations 
as incorporated in the OECD Guidelines for Multinational Enterprises, emphasizes 
the importance of the adherence to the UN Convention against Corruption, and takes 
note of the principles of the UN Global Compact. 

The Model Treaty covers natural and juridical persons. Article 1 contains defi nitions 
of the term “investor” and “investment”, similar to those regularly found in other 
model treaties. It defi nes investment as “every kind of asset” in the territory of the 
Contracting Party and includes a list of examples of such assets, among them movable 
and immovable property, shares, bonds, claims to money, intellectual property rights 
and enterprises. Paragraph 3 provides a defi nition of “enterprise” as well as examples of 
what can fall under this defi nition , including corporations, partnerships or joint ventures.

As for the standards of treatment owed to foreign investors, the Austrian Model 
BIT, like many other BITs, combines the duty of the Contracting Parties to accord to 
investments of investors of the other Contracting Party fair and equitable treatment 
and full and constant protection and security in one provision (Article 3 (1) Model BIT 
2008). Further, Article 3 (2) requires the Contracting Parties to refrain from unduly or 
discriminatorily impairing the management, operation, maintenance, use, enjoyment, 
sale and liquidation of investments by investors of the other Contracting Party. Article 
3 (3) of the Model BIT contains a guarantee of national treatment as well as MFN 
treatment for investors and investments with regard to the management, operation, 
maintenance, use, enjoyment, sale and liquidation as well as dispute settlement. Thus, 
like in the majority of BITs, the pre-establishment phase is not covered. As opposed 
to earlier Austrian BITs, the 2008 Model BIT expressly includes dispute settlement 
among the matters where MFN (and national) treatment should be accorded, thus 
permitting reliance on the Maffezini doctrine.2 Paragraph 4 of this Article equally 
represents an innovation of the 2008 Model BIT in comparison to earlier versions.

2 Maffezini v. Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction, 25 January 2000, 
16 ICSID Rev.—FILJ 212 (2001); 5 ICSID Reports 396 (2002).
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This REIO clause not only prevents a Contracting Party from extending to investors 
of the other Contracting Party the benefi t of any treatment or privilege by virtue of its 
membership in an economic integration agreement, like e.g. a free trade area, customs 
union or common market. It also states that no BIT provision shall be construed so as to 
prevent a Contracting Party from fulfi lling its obligations as a member of such a REIO.

The expropriation provision in the 2008 Austrian Model BIT follows the Hull 
formula, according to which expropriation of foreign investments requires “prompt, 
adequate and effective” compensation. Article 7 (1) provides that a Contracting Party 
shall not expropriate or nationalise directly or indirectly an investment of an investor 
of the other Contracting Party or take any measures having equivalent effect except for 
a purpose which is in the public interest, on a non-discriminatory basis, in accordance 
with due process of law, and is accompanied by the payment of prompt, adequate and 
effective compensation. Paragraph 2 specifi es the compensation requirements. These 
specifi cations of the meaning of “prompt, adequate and effective” compensation cor-
respond largely to the more detailed explanation in the 1992 World Bank Guidelines 
on the Treatment of Foreign Direct Investment.3 Article 7 (3) of the Model BIT 2008 
further elaborates on the due process-requirement of paragraph 1. Finally, paragraph 
4, which was newly introduced in the 2008 Model BIT, contains an exception to 
what constitutes indirect expropriation, inspired by similar clauses found in the 2004 
Canada and US Model BITs. It provides that except in rare circumstances, such as 
when a measure or series of measures are so severe in the light of their purpose that 
they cannot be reasonably viewed as having been adopted and applied in good faith, 
non-discriminatory measures of a Contracting Party that are designed and applied to 
protect legitimate public welfare objectives, such as health, safety and the environment, 
do not constitute indirect expropriation.

Also newly introduced in the Austrian Model BIT 2008 were provisions on Invest-
ment and Environment (Article 4) and Investment and Labour (Article 5). According 
to these provisions, the Contracting Parties recognize that it is inappropriate “to 
encourage an investment by weakening domestic environmental laws (Article 4) and 
“to encourage an investment by weakening domestic labor laws” (Article 5).

As far as dispute settlement is concerned, the 2008 Austrian Model BIT covers 
disputes between a Contracting Party and an investor of the other Contracting Party 
“concerning an alleged breach of an obligation of the former under this Agreement 
which causes loss or damage to the investor or his investment” (Article 13). This implies 
that only so-called treaty claims can be settled by the means of settlement provided 
for in Article 14 and it contrasts with other Austrian BITs referring more broadly to 
any disputes “arising out of an investment.” According to Article 14 (1) of the Model 
BIT, disputes shall, if possible, be settled by negotiation or consultation. If these means 
do not lead to a solution of the dispute, the investor has several options. The dispute

3 1992 World Bank Guidelines on the Treatment of Foreign Direct Investment, IV (3)-(8), 
reprinted in 31 ILM 1363 (1992).
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may be submitted for resolution to the competent courts or administrative tribunals 
of the Contracting Party or to an arbitral tribunal under ICSID, the ICSID Additional 
Facility Rules, a sole arbitrator or an ad hoc arbitration tribunal established under the 
UNCITRAL Arbitration Rules or the Rules of the International Chamber of Commerce. 

To conclude, the Austrian Model BIT 2008 contains all main provisions regularly 
found in other standard model texts. Compared to earlier Austrian treaties, the most 
signifi cant new features of the 2008 Model BIT are its much more comprehensive 
Preamble, the newly introduced provisions on Investment and Environment (Article 
4) and Investment and Labour (Article 5), as well as the inclusion of a REIO clause 
in Article 3 (4). 
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Agreement for the Promotion and Protection of 
Investment between the of 
Republic of Austria and 

Draft

The REPUBLIC OF AUSTRIA and the                                                , hereinafter 
referred to as “Contracting Parties”, 

RECALLING that foreign direct investments are vital complements to national and 
international development efforts, as expressed at the United Nations International 
Conference on the Financing of Development held in Monterrey, Mexico, in March 
2002 (the “Monterrey Consensus”);

RECOGNISING that agreement upon the treatment to be accorded to investors and 
their investments will contribute to the effi cient utilisation of economic resources, 
the creation of employment opportunities and the improvement of living standards;

EMPHASISING that fair, transparent and predictable investment regimes based on 
the rule of law both complement and benefi t the world trading system;

DESIRING to strengthen their ties of friendship and to promote greater economic 
co-operation between them with respect to investment by nationals and enterprises of 
one Contracting Party in the territory of the other;

REAFFIRMING the commitments under the 2006 Ministerial declaration of the UN 
Economic and Social Council of Full Employment and Decent Work, 

REFERING to the international obligations and commitments concerning respect for 
human rights; 

RECOGNISING that investment, as an engine of economic growth, can play a key 
role in ensuring that economic growth is sustainable;

COMMITTED to achieving these objectives in a manner consistent with the protection 
of health, safety, and the environment, and the promotion of internationally recognised 
labour standards;

EXPRESSING their belief that responsible corporate behaviour, as incorporated in the 
OECD Guidelines for Multinational Enterprises, can contribute to mutual confi dence 
between enterprises and host countries;

EMPHASISING the necessity for all governments and civil actors alike to adhere 
to UN and OECD anti corruption efforts, most notably the UN Convention against 
Corruption (2003);
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TAKING NOTE OF the principles of the UN Global Compact;

ACKNOWLEDGING that investment agreements and multilateral agreements on the 
protection of environment, human rights or labour rights are meant to foster global 
sustainable development and that any possible inconsistencies there should be resolved 
without relaxation of standards of protection;

HAVE AGREED AS FOLLOWS:

CHAPTER ONE: GENERAL PROVISIONS

ARTICLE 1
Defi nitions

For the purpose of this Agreement

(1) “investor of a Contracting Party” means:

(a) a natural person having the dominant and effective nationality of a Contracting 
Party in accordance with its applicable law, or

(b) an enterprise constituted or organised under the applicable law of a Contracting 
Party, 

making or having made an investment in the other Contracting Party’s territory.

(2) “investment by an investor of a Contracting Party” means every kind of asset in 
the territory of one Contracting Party, owned or controlled, directly or indirectly, 
by an investor of the other Contracting Party, Investments are understood to have 
specifi c characteristics such as the commitment of capital or other resources, or the 
expectation of gain or profi t, or the assumption of risk,  and include:

(a) an enterprise as defi ned in paragraph (3);

(b) shares, stocks and other forms of equity participation in an enterprise as referred 
to in subparagraph (a), and rights derived there from;

(c) bonds, debentures, loans and other forms of debt instruments and rights derived 
there from;

(d) any right or claim to money or performance whether conferred by law or contract, 
including turnkey, construction, management or revenue-sharing contracts, and 
concessions, licences, authorisations or permits to undertake an economic activi-
ty; 

(e) intellectual property rights and intangible assets having an economic value, 
including industrial property rights, copyright, trademarks, trade dresses; patents, 
geographical indications, industrial designs and technical processes, trade secrets, 
trade names, know-how and goodwill;
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(f) any other tangible or intangible, movable or immovable property, or any related 
property rights, such as leases, mortgages, liens, pledges or usufructs.

(3) “enterprise” means any entity possessing at least partial legal personality, 
constituted or organised under the applicable law of a Contracting Party, whether 
or not for profi t, and whether private or government owned or controlled, e.g. a 
corporation, partnership, joint venture or any other association, as well as a trust, a 
sole proprietorship, or a branch located in the territory of a Contracting party and 
carrying out substantive business there.

(4) “returns” means the amounts yielded by an investment and, in particular, profi ts, 
interests, capital gains, dividends, royalties, licence fees, management fees, technical 
assistance fees and other fees.

(5) „without delay” means such period as is normally required for the completion 
of necessary formalities for the payments of compensation or for the transfer of 
payments. This period shall commence for payments of compensation on the day 
of expropriation and for transfers of payments on the day on which the request for 
transfer has been submitted. It shall in no case exceed one month.

(6) “territory” means with respect to each Contracting Party the land territory, internal 
waters, maritime and airspace under its sovereignty, including the exclusive economic 
zone and the continental shelf where the Contracting Party exercises jurisdiction, in 
conformity with international law,

(7)  “measure” means a regulatory action and includes any law, regulation, decision, 
procedure, requirement, or practice.

ARTICLE 2
Promotion and Admission of Investments

(1) Each Contracting Party shall, according to its laws and regulations, promote and 
admit investments by investors of the other Contracting Party.

(2) Any alteration of the form in which assets are invested or reinvested shall not affect 
their character as an investment provided that such alteration is in accordance with 
the laws and regulations of the Contracting Party in whose territory the investment 
was made.

ARTICLE 3
Treatment of Investments

(1) Each Contracting Party shall accord to investments by investors of the other 
Contracting Party fair and equitable treatment and full and constant protection and 
security.
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(2) A Contracting Party shall not unduly or discriminatory impair the management, 
operation, maintenance, use, enjoyment, sale and liquidation of an investment by 
investors of the other Contracting Party.

(3) Each Contracting Party shall accord to investors of the other Contracting Party 
and to their investments or returns treatment no less favourable than that it accords to 
its own investors and their investments or to investors of any third country and their 
investments or returns with respect to the management, operation, maintenance, use, 
enjoyment, sale and liquidation as well as dispute settlement of their investments or 
returns, whichever is more favourable to the investor.

(4) No provision of this Agreement shall be construed

(a) as to prevent a Contracting Party from taking any action in pursuance of its 
obligations under the United Nations Charter for the maintenance of international 
peace and security; or

(b) as to prevent a Contracting Party from fulfi lling its obligations as a member of an 
economic integration agreement such as a free trade area, customs union, common 
market, economic community, monetary union, e.g. the European Union, or as to 
oblige a Contracting Party to extend to the investors of the other Contracting Party 
and to their investments or returns the present or future benefi t of any treatment, 
preference or privilege by virtue of its membership in such an agreement or any 
multilateral agreement on investment; or

(c) as to oblige a Contracting Party to extend to the investors of the other Contracting 
Party and to their investments or returns the present or future benefi t of any treatment, 
preference or privilege resulting from obligations of a Contracting Party under an 
international agreement, international arrangement or domestic legislation regarding 
taxation.

ARTICLE 4
Investment and Environment

The Contracting Parties recognise that it is inappropriate to encourage an investment 
by weakening domestic environmental laws. 

ARTICLE 5
Investment and Labour

(1) The Contracting Parties recognise that it is inappropriate to encourage an invest-
ment by weakening domestic labour laws. 

(2) For the purposes of this Article, „labour laws“ means each Contracting Party’s 
statutes or regulations, that are directly related to the following internationally 
recognised labour rights:
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(a) the right of association;

(b) the right to organise and to bargain collectively;

(c) a prohibition on the use of any form of forced or compulsory labour; 

(d) labour protections for children and young people, including a minimum age for 
the employment of children and the prohibition and elimination of the worst forms 
of child labour;

(e) acceptable conditions of work with respect to minimum wages, hours of work, 
and occupational safety and health.

(f) elimination of discrimination in employment and occupation.

ARTICLE 6
Transparency

(1) Each Contracting Party shall promptly publish, or otherwise make publicly 
available, its laws, regulations, procedures, as well as international agreements which 
may affect the operation of the Agreement.

(2) Each Contracting Party shall promptly respond to specifi c questions and provide, 
upon request, information to the other Contracting Party on any measures and matters 
referred to in paragraph (1).

(3)  No Contracting Party shall be required to furnish or allow access to informa-
tion concerning particular investors or investments the disclosure of which would 
impede law enforcement or would be contrary to its laws and regulations protecting 
confi dentiality.

ARTICLE 7
Expropriation and Compensation

(1) A Contracting Party shall not expropriate or nationalise directly or indirectly an 
investment of an investor of the other Contracting Party or take any measures having 
equivalent effect (hereinafter referred to as expropriation) except:

(a) for a purpose which is in the public interest,

(b) on a non-discriminatory basis,

(c) in accordance with due process of law, 

(d) accompanied by payment of prompt, adequate and effective compensation in 
accordance with paragraphs (2) and (3) below.

(2) Compensation shall:
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(a) be paid without delay. In case of delay any exchange rate loss arising from this 
delay shall be borne by the host country.

(b) be equivalent to the fair market value of the expropriated investment before the 
expropriation occurred. The fair market value shall not refl ect any change in value 
occurring because the expropriation had become publicly known earlier.

(c) be paid and made freely transferable to the country designated by the claimants 
concerned and in the currency of the country of which the claimants are nationals or 
in any freely convertible currency accepted by the claimants.

(d) include interest at a commercial rate established on a market basis for the currency 
of payment from the date of expropriation until the date of actual payment.

(3)  An investor of a Contracting Party which claims to be affected by expropriation 
by the other Contracting Party shall have the right to prompt review of its case, inclu-
ding the valuation of its investment and the payment of compensation in accordance 
with the provisions of this Article, by a judicial authority or another competent and 
independent authority of the latter Contracting Party.

(4) Except in rare circumstances, such as when a measure or series of measures are so 
severe in the light of their purpose that they cannot be reasonably viewed as having 
been adopted and applied in good faith, non-discriminatory measures of a Contracting 
Party that are designed and applied to protect legitimate public welfare objectives, 
such as health, safety and the environment, do not constitute indirect expropriation.

ARTICLE 8
Compensation for Losses 

(1) An investor of a Contracting Party who has suffered a loss relating to its investment 
in the territory of the other Contracting Party due to war or to other armed confl ict, state 
of emergency, revolution, insurrection, civil disturbance, or any other similar event, 
or acts of God or force majeure, in the territory of the latter Contracting Party, shall 
be accorded by the latter Contracting Party, as regards restitution, indemnifi cation, 
compensation or any other settlement, treatment no less favourable than that which 
it accords to its own investors or to investors of any third state, whichever is most 
favourable to the investor.

(2) An investor of a Contracting Party who in any of the events referred to in paragraph 
(1) suffers loss resulting from:

(a) requisitioning of its investment or part thereof by the authorities or forces acting 
on the territory of the other Contracting Party, or

(b) destruction of its investment or part thereof by the forces or authorities of the 
other Contracting Party, which was not required by the necessity of the situation,
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shall in any case be accorded by the latter Contracting Party restitution or compen-
sation which in either case shall be prompt, adequate and effective and, with respect 
to compensation, shall be in accordance with Article 7 (2) and (3).

ARTICLE 9
Transfers

(1) Each Contracting Party shall guarantee that all payments relating to an investment 
by an investor of the other Contracting Party may be freely transferred into and out 
of its territory without delay. Such transfers shall include, in particular:

(a) the initial capital and additional amounts to maintain or increase an investment;

(b) returns;

(c) payments made under a contract including a loan agreement;

(d) proceeds from the sale or liquidation of all or any part of an investment;

(e) payments of compensation under Articles 7 and 8;

(f) payments arising out of the settlement of a dispute;

(g) earnings and other remuneration of personnel engaged from abroad in connection 
with an investment.

(2) Each Contracting Party shall further guarantee that such transfers may be made 
in a freely convertible currency at the market rate of exchange prevailing on the date 
of transfer in the territory of the Contracting Party from which the transfer is made. 
The bank charges shall be fair and equitable.

(3) In the absence of a market for foreign exchange, the rate to be used shall be the 
most recent exchange rate for conversion of currencies into Special Drawing Rights.

(4) Notwithstanding paragraphs (1) to (3) and without prejudice to measures adopted 
by a Contracting Party in pursuance of its international obligations as mentioned in 
Article 3(4), a Contracting Party may also prevent a transfer through the equitable, 
non-discriminatory and good faith application of laws and regulations on bankruptcy, 
insolvency or the protection of rights of creditors, on the issuing, trading and dealing 
in securities, futures, options and derivatives, on reports or records of transfer, on the 
prevention of money laundering or terrorist fi nancing, or in connection with criminal 
offences and orders or judgements in administrative and adjudicatory proceedings, 
provided that such measures and their application shall not be used as a means of 
avoiding the Contracting Party’s commitments or obligations under this Agreement.
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ARTICLE 10
Subrogation

If a Contracting Party or its designated agency makes a payment under an indemnity, 
guarantee or contract of insurance given in respect of an investment by an investor 
in the territory of the other Contracting Party, the latter Contracting Party shall 
recognise without prejudice to the rights of the investor under Chapter Two Part 
One the assignment of any right or claim of such investor to the former Contracting 
Party or its designated agency and the right of the former Contracting Party or its 
designated agency to exercise by virtue of subrogation any such right and claim to 
the same extent as its predecessor in title.

ARTICLE 11
Other Obligations

(1) Each Contracting Party shall observe any obligation it may have entered into with 
regard to specifi c investments by investors of the other Contracting Party.

This means, inter alia, that the breach of a contract between the investor and the host 
State or one of its entities will amount to a violation of this treaty.

(2) If the laws of either Contracting Party or obligations under international law 
existing at present or established hereafter between the Contracting Parties in addi-
tion to the present Agreement contain rules, whether general or specifi c, entitling 
investments by nationals or enterprises of the other Contracting Party to a treatment 
more favourable than is provided for by the present Agreement, such rules shall to 
the extent that they are more favourable prevail over the present Agreement.

ARTICLE 12 
Denial of Benefi ts

A Contracting Party may deny the benefi ts of this Agreement to an investor of the 
other Contracting Party and to its investments, if investors of a Non-Contracting 
Party own or control the fi rst mentioned investor and that investor has no substantial 
business activity in the territory of the Contracting Party under whose law it is 
constituted or organised.
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CHAPTER TWO: DISPUTE SETTLEMENT

PART ONE: Settlement of Disputes between an Investor and a Contracting Party

ARTICLE 13
Scope and Standing

This Part applies to disputes between a Contracting Party and an investor of the 
other Contracting Party concerning an alleged breach of an obligation of the former 
under this Agreement which causes loss or damage to the investor or his investment.

ARTICLE 14
Means of Settlement, Time Periods

(1) A dispute between a Contracting Party and an investor of the other Contracting 
Party shall, if possible, be settled by negotiation or consultation. If it is not so settled, 
the investor may choose to submit it for resolution:

(a) to the competent courts or administrative tribunals of the Contracting Party, party  
to the dispute;

(b) in accordance with any applicable previously agreed dispute settlement procedure; 
or

(c) in accordance with this Article to:

(i) the International Centre for Settlement of Investment Disputes (“the Centre”), 
established pursuant to the Convention of the Settlement of Investment Disputes 
between States and Nationals of other States, signed in Washington on 18 March 
1965 (“the ICSID Convention”), if the Contracting Party of the investor and the 
Contracting Party, party to the dispute, are both parties to the ICSID Convention;

(ii) the Centre under the rules governing the Additional Facility for the Administra-
tion of Proceedings by the Secretariat of the Centre, if the Contracting Party of the 
investor or the Contracting Party, party to the dispute, but not both, is a party to the 
ICSID Convention;

(iii) a sole arbitrator or an ad hoc arbitration tribunal established under the Arbitration 
Rules of the United Nations Commission on International Trade Law (“UNCITRAL”);

(iv) the International Chamber of Commerce, by a sole arbitrator or an ad hoc tribunal 
under its rules of arbitration.

(2) A dispute may be submitted for resolution pursuant to paragraph 1 (c) of this 
Article after 60 days from the date notice of intent to do so was provided to the 
Contracting Party, party to the dispute, but not later than fi ve years from the date the 
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investor fi rst acquired or should have acquired knowledge of the events which gave 
rise to the dispute.

ARTICLE 15
Contracting Party Consent

(1) Each Contracting Party hereby gives its unconditional consent to the submission 
of a dispute to international arbitration in accordance with this Part. However, a 
dispute may not be submitted to international arbitration if a court in the fi rst instance 
in either Contracting Party has rendered its fi nal decision on the merits.

(2) The consent referred to in paragraph (1) implies the renunciation of the requirement 
that the internal administrative or juridical remedies should be exhausted.

[ARTICLE 16]
Place of Arbitration

Any arbitration under this Part shall, at the request of any party to the dispute, be 
held in a state that is party to the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards signed in New York on 10 June 1958. Claims submitted to 
arbitration under this Part shall be considered to arise out of a commercial relationship 
or transaction for purposes of Article 1 of the New York Convention.

ARTICLE 17
Indemnifi cation

A Contracting Party shall not assert as a defence, counter-claim, right of set-off or 
for any other reason, that indemnifi cation or other compensation for all or part of 
the alleged damages has been received or will be received pursuant to an indemnity, 
guarantee or insurance contract.

ARTICLE 18
Applicable Law

(1) A tribunal established under this Part shall decide the dispute in accordance with 
this Agreement and applicable rules and principles of international law.

(2) Issues in dispute under Article 11 shall be decided, absent other agreement, 
in accordance with the law of the Contracting Party, party to the dispute, the law 
governing the authorisation or agreement and such rules of international law as may 
be applicable.
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ARTICLE 19
Awards and Enforcement

(1) Arbitration awards, which may include an award of interest, shall be fi nal and 
binding upon the parties to the dispute and may provide the following forms of relief:

(a) a declaration that the Contracting Party has failed to comply with its obligations 
under  this Agreement;

(b) pecuniary compensation, which shall include interest from the time the loss or 
damage was incurred until time of payment;

(c) restitution in kind in appropriate cases, provided that the Contracting Party may 
pay pecuniary compensation in lieu thereof where restitution is not practicable; and

(d) with the agreement of the parties to the dispute, any other form of relief.

(2) Each Contracting Party shall make provision for the effective enforcement of 
awards made pursuant to this Article and shall carry out without delay any such 
award issued in a proceeding to which it is party. 

PART TWO: Settlement of Disputes between the Contracting Parties

ARTICLE 20
Scope, Consultations, Mediation and Conciliation

Disputes between the Contracting Parties concerning the interpretation or application 
of this Agreement shall, as far as possible, be settled amicably or through consulta-
tions, mediation or conciliation.

ARTICLE 21
Initiation of Proceedings

(1) At the request of either Contracting Party a dispute concerning the interpretation 
or application of this Agreement may be submitted to an arbitral tribunal for decision 
not earlier than 60 days after such request has been notifi ed to the other Contracting 
Party.

(2) A Contracting Party may not initiate proceedings under this Part for a dispute 
regarding the infringement of rights of an investor which that investor has submitted 
to arbitration under Part One of Chapter Two of this Agreement, unless the other 
Contracting Party has failed to abide by and comply with the award rendered in 
that dispute or those proceedings have terminated without resolution by an arbitral 
tribunal of the investor’s claim.
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ARTICLE 22
Formation of the Tribunal

(1) The arbitral tribunal shall be constituted ad hoc as follows:

Each Contracting Party shall appoint one member and these two members shall agree 
upon a national of a third state as their chairman. Such members shall be appointed 
within two (2) months from the date one Contracting Party has informed the other 
Contracting Party of its intention to submit the dispute to an arbitral tribunal, the 
chairman of which shall be appointed within two (2) further months.

(2) If the periods specifi ed in paragraph (1) of this Article are not observed, either 
Contracting Party may, in the absence of any relevant arrangement, invite the Presi-
dent of the International Court of Justice to make the necessary appointments. If the 
President of the International Court of Justice is a national of either of the Contracting 
Parties or if he/she is otherwise prevented from discharging the said function, the 
Vice-President or in case of his/her inability the member of the International Court 
of Justice next in seniority should be invited under the same conditions to make the 
necessary appointments.

(3) Members of an arbitral tribunal shall be independent and impartial.

ARTICLE 23
Applicable Law, Default Rules

(1) The arbitral tribunal will decide disputes in accordance with this Agreement and 
the applicable rules and principles of international law.

(2) Unless the parties to the dispute decide otherwise, the Permanent Court of Arbi-
tration Optional Rules for Arbitrating Disputes shall apply to matters not governed 
by other provisions of this Part.

ARTICLE 24
Awards

(1) The tribunal, in its award, shall set out its fi ndings of law and fact, together with 
the reasons therefore, and may, at the request of a Contracting Party, award the 
following forms of relief:

(a) a declaration that an action of a Contracting Party is in contravention of its 
obligations under this Agreement;

(b) a recommendation that a Contracting Party brings its actions into conformity with 
its obligations under this Agreement;
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(c) pecuniary compensation for any loss or damage to the requesting Contracting 
Party’s investor or its investment; or

(d) any other form of relief to which the Contracting Party against whom the award 
is made consents, including restitution in kind to an investor.

(2) The arbitration award shall be fi nal and binding upon the parties to the dispute.

ARTICLE 25
Costs

Each Contracting Party shall pay the costs of its representation in the proceedings. 
The costs of the tribunal shall be paid for equally by the Contracting Parties unless 
the tribunal directs that they be shared differently.

ARTICLE 26
Enforcement

Pecuniary awards which have not been complied with within one year from the date of 
the award may be enforced in the courts of either Contracting Party with jurisdiction 
over assets of the defaulting Party.

CHAPTER THREE: FINAL PROVISIONS

ARTICLE 27
Scope and Application of the Agreement

(1) This Agreement shall apply to investments made in the territory of either Con-
tracting Party in accordance with its legislation by investors of the other Contracting 
Party prior to as well as after the entry into force of this Agreement. 

(2) This Agreement shall not apply to claims which have been settled or procedures 
in accordance with Article 14 (1) (c) which have been initiated prior to its entry into 
force.

ARTICLE 28
Consultations

Each Contracting Party may propose to the other Contracting Party consultations on 
any matter relating to this Agreement. These consultations shall be held at a place 
and at a time agreed upon through diplomatic channels.
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ARTICLE 29
Entry into Force and Duration

(1) This Agreement is subject to ratifi cation and shall enter into force on the fi rst day 
of the third month that follows the month during which the instruments of ratifi cation 
have been exchanged.

(2) This Agreement shall remain in force for a period of ten years; it shall be extended 
thereafter for an indefi nite period and may be denounced in writing through diplomatic 
channels by either Contracting Party giving twelve months’ notice.

(3) In respect of investments made prior to the date of termination of the present 
Agreement the provisions of Articles 1 to 27 of the present Agreement shall continue 
to be effective for a further period of ten years from the date of termination of the 
present Agreement.

DONE in duplicate at                                  , on                in the German,          and English 
languages, all  texts being equally authentic. In case of difference of interpretation 
the English text shall prevail.
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